
Ш TEDISTATES DISTRICT COURT
FOR IHК WESTERN DISTRICT OF NORTE CAROLINA

CiЙⅡ Action No.3:13‐ cv‐00549

呻 D STATES OF AMERICA

Plainti範

V。

FRED DoGODLEL JR.,a/k/a Fred Do Godley,Jr.as
Administratoち C.T.A ofthe Estate of

Fred Oo Godley and indi宙dually;

GREGORY GODLEL asfonner co― Executor
ofthe Estate ofFred O.Godley and individttly;

LISA 00DLEY GI′SW,aS fO・Щer
Co―Executor ofthe Estate ofFred O.Godley

and individually;

KMBERLY 00D… ,as fomer
Co―Executor oftte Estate ofFred O.GodleyD and

individualし ;

RODNEY GODLEY,as Tstee of
the Fred Oo Godley Revocable Tmst and

individuall"

MARTHA GODLE・ L indiViduallyζ
WILLIAM C.GODLEY,individuall"
ROBERT GODLE｀ L indi宙dually;
DAVⅡ)GODLEY,indi宙 dually;
CATHY GODLEY ⅣレLl可HEWS,individually;
IVY GODLEY BRUCE,indi宙dually;
MARK 00DLEYindi宙 dually;and
PEロロt GODLEY,indi宙 duall勇

DEFENDANTS'MOT10N
FOR SUMMARYJUDGMENT

Defendants。

D顔ぬdants in the above captim“ case,Gregory Godley,Lisa Godley Cil山り ,

飾 狭■ly Godley,Rodney Godleyp Wil五 mC.Godley,Robert(bdley,Ivy Godley Bmce,Mark
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Godley,Peter Godlett Ca■ y Godley]M威血ews,Da宙d Godlett and Martha Godley(a11 0f the

above captioned Defendants other fhnn Fred D.GodleL Jr。 ,th`hovant Defendants"),hereby

respectttdly nlove the Court,puFSuant to Federal Rule of Civil PЮ cedure 56,for an Order of

Sun―ry JucLment against the Plaintitt the United States of AmencL and for dismissal of

PlaintiFs clains agamtt said movant Defendants wi■ yqudice_As groШ ds fOr this Motion,

and in support■ ereot tt mOVant Defendants hereby showunto this Court as follows:

1.   Plaintirsued the movant Defendants and Fred D.Godley,Jr。 ,for past due federal

estate taxes and interest and penalties■ ereon,imposed upon the ettate cthe`犠 tate")ofFred O`

Godley〔he“Decedent"),WhO died over twenty― four o9)years ago,on May ll,1990

(COmplahち ¶ 12)。 Plaintir ttled its Complaint with the Court on September 27,2013.

Plainti量
ラ
s tax oollection claims a.gamstthe Defendants are based on variolls legal theories,

2.  h movant Defendants,together with Defendant Fred Do Godleル J■ ,were the

heirs of the Decedent(Complaint,¶ 5‐ 19)and beneiciaries of the Ente.Three Of the

benenciaries,Defendants Gregory Godley,Lisa Godley GilstraP,and Kimberly Godley,weFe the

original co― executors ofthe Estate complaint w 6,13)。

3.    In the fall of 1994,the Ente inhttdtances were settled宙 」L all beneiciaries other

than Fred D.Godley,Jr。 (COmplaint,¶ 38‐43;Joint Answer and Crossclaim ooC.3),悧 424o

おlo宙ng prior tderal estate tax payments by■ e nte b the htemal Revenue Servte cthe

``IRS'')in the total amount of$227,875(Complttaち Ⅷ 27,31,32,35)。 ThoSe taxes were

apportioned to all the Estate beneici面 es,and theiF mal distibutio“

“

m uF Estate took ttose

taxes mto accomt ex.5,潤R of Ho Morrison Johnston)。 Final dis饉血 ons were made to the

Defendant beneflciaries in 19942宙■ome key excep● on(Compldt Ⅷ38‐ 39)。
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4. ‐ exception to the mal dittibutiols to Ente beneflcides atthe end of 1994,

was that Defendant Fred Do Godlett Jro asked to keep tte Estate open tO resolve a dispute宙■

詢,IRS over the valuation and federal tax teament Of cemin elderly housing gened

parmership mterests Ⅳ onrOe Houslng for JЮ  Elderly,Rocky Mollnt HouSlng for tte Elderl勇

Clinton Housing for the Elderly,Charlotte Housing for〔 騰 Elderly and the manager of those

entities,the Godley Management Association(``GMダ )pamership)that Fred D.Godley,Jr.

■one inherited hm the Decedent ooint Answer and Crossclain ooC.3),Ⅷ 28,3o.Fred D.

Godley,Jro also wanted to obtain deferred instalhent panent tenns for any additional estate

taxes the Estate mlま t oWe under section 6166 ofthe lntemal Revenue Code,which a1lows up to

f■een(15)yearS tO make instalhent pttments of estate taxes ooint Answer and Crosscldm

ぃoc.3),¶ 28).

5.  Wlith approval by the Mecklenburg County Clerk of Coutt Estates Division,the

o五ginal血℃e(3)co― eXecutors resiped on or about December 29,1994,made inheritance

dittdbutions net oftheir share ofestate taxes to the beneiciaries other tan Fred D.Godley ttx.

5,俎 of Ho Morrison Johnsto⇒ and tumed the Estate's ongomg ahinistration over to Fred D.

Godley"Jr.as successor flduciary,who wasllamed as the Adminisntor c.ToA.ofthe Estate.As

part of the resig■lationp h Original co‐ executors set aside and mmed Over ttИ 3,916 of Estate

assets to Fred D.Oodley9 Jr"llot in his personal beneiciary capaciり ,but in his capacity as

Administrator CoT.A.ofthe Estate for use in administering ttD Estate and satis,ing lts creditors,

including for μttnent ofestate taxes(Joint Answerand Crossclaim ooC.3),悧 45,4o_

6. Attached as Exhibit 5 is an面davit魚)m Ho Mo壷son Jomton,the attomey who

handled the蟹 hninisttion of the Estate tom the tinle of the Decedent's death until the Estate

admininatiOn was med over tO Fred D,Godley,Jr.at the end of 1994.mo JohnstOn states
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that pro‐ rata federal and state inheritance taxes were fadored into the detemination of dЮ

inheritance shares detemined in 1994 for each beneiciary of the Estate,based on estate assets

values which they inherited atthat ime.

7.  俎 er the Mecklenburg County Clerk's accephce of the resignatiOn by the

o」ginal co‐ executors and the trancfer ofthe S443,916 balance ofassets in the Estate over to Fred

D.Godley,Jr。 ,■one ofthe movant Defendants had anwing at an to do with the Estate or■ s

administration or its tax matters.All nte matteFS aner December 29,1994 were handled

solely by Fred D.Godley,Jr.under tt tems of the Clerk's order.None of the movant

Defendants had any remalmg五 ghts or obligations aner December 2お 1994.Attached as

Exhibits 6 to 17 are Affldavits ofthe movant Defendants in support ofthese facts.

8.    Fred Do Godley,Jr.did not infom the movant Defendants of any ofhis actions

regarding l加 Estate after December 29,1994 ooint Answer and Crossdaim ooc。 3),¶ 178;

Answer ofFred D GodleL Jr.to Crossclaim ooco H),¶ 151),beCause a1l ofthe Ente's matters

had been completely transferred to him by the Mecklenburg County Clerk of Col耐 ,and the

movant Defendants had no f■ ■Fr interest in the Estate,nor did Fred D.Godley have any

obligation as Adminismtor c.T.A.to keep any ofthe movant Defendants infomed cxllibi“ 6

to 17,Ars.ofthe movant Defendants).

9. h2001,fouowing a trial presented by Fred Do Godley,Jr.and his cottel,the

U,S.Tax Cout deteminedせ ntthe elderly housing pamership mterests inhented solely by Fred

D.GodleL Jre were properly valued for federal estate tax pupDSeS at S806,196 rather tttm

$50,000,as originally reported on the Ettte's Fo....706 estate tax rec (Complaint,llq 49,50;

Joint Answer and Crossclaim(Doc。 3),¶ 52).The Tax cOurt's ding resulted in an additional
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assesment of federal estate tax by the IRS against the nte ofs247,714,which was recorded

on Aurtl,2001(COmplaint¶ 52).

10。   血 the n測
=Ю
ver Ofthe Estnfρ  adminismtiOn ln 1994 to Fred l)。 Godley9 Jr.and

pmor to May 28,2013,Plainti][did not cOrrespond ltl any mamer unth any of lLЮ  movant

Defendants regarding ally taxes due nom the Estate cxhibitS 6 to 17,Aadavits ofthe movant

DefendantsI.During that thle,the mOvant Defendants were not aware of any e鈍 江e tax

delinquency regarding the Ente and they were in no manner infonned of any such deFault or

any IRS correspondence to that erect by Fred D_Godley,Jr.)、he admits in his Answer to the

Cross Claim of the movant Defendants(Answer To Crossclaim of Fred Do Godley,Jr_

(Document ll),¶ 151).Supportillg a戯 davits of the movant Defendantt otherぬ m Fred D。

Godley9 Jr。 ,included with this motion as Exhibits 6‐ 17 show that for the period oftime tom

December 29,1994 1lntil May 28,2013,none ofthe Defendants received anyけ p〕 ofnOtiCe■om

the IRS tht any tax problem or outstanding delinquent tax liability of the Estate existed.

Documents reflecting such notice to」 F movant Defendants'have been requested by the movant

Defendants in dis∞ very fromttD Plaintitt but nO such no饉 ∝ docments have been produced.

11. The said movant Defendants assert thatthe delays of■E IRS in notiting them of

any federal ettate tax liability delinquency ofthe Estate being past due since October 3,1994,or

of any default by the Ente in 2001 or 2002 were lneasonable,hdamentally unfair and a

宙olation of their due process五 ghts,as more illy asserted in the ac∞ mpanpng Defend田ぽ

Briefin Support ofthe Motion for S― aり Judgment.

12.   Amched as Exhibit l is a me and authentic copy ofanコ RS tax oollection billing,

tided``Statement of Tax Due RS"and dated October 15,2001,which was provided recendy to

■e movant Dcfendants'counsel by Co Welis Hall,collneel for Defendant Fred D.Godley,Jr.
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Mr.Hall represented to the undersigned collnsel that Fred D_Oodley.Jro indicated to mo Ha■

that Fred Do Godley9 Jro had personally“ ceived ttis``Statement of Tax Duc IRS"shoily after

October 15,2001 lЮm theIRS,and tatthe billing notice ner states“ Please retШn a copy of

ms notice widl yOllr paぅ凰lent." Enclosed as Exhibit 4,is an Afidavit Of Fred Do Godley9 Jr.

mer identitthg the OCtOber 15,2001 1RS∞ Ilection l酬a(the“october 2001 Nouceつ。No

panent was made by the Estate or Fred lD.Godley,Jr.コ l response to this■otice oftax pttent

due because the IRS rece市ed no詢山er papents whatever aner October 3,1994(Complaint¶

35)。 The amOlmt stated as ten cШTendy due in the October 2001 Notice at that time was

S177,177 of taxes out of the total amount Of estate taxes owet and there was no mttalhent

pattent deferral in erect with respect to the S177,177,which was therefore then curently due

in hll and in default.

13_   ALched as Exhibit 2 is a me and authentic copy of an IRS tax coll● ction letter

量om the lRS dated September 18,2002,and pro宙 ded recently to the movant Defendants'

co―l by Co Wells Hall,couttel for Defendant Fred Do GodleL Jr.m.Hall represented to the

mdersigned counsel that Fred D.Godley,Jr.indicated to mo Hall that Fred D.GodleL Jr.had

persona■y received the September 18,2002 collection letter iom the IRS shody aner

September 27,2002oに “September 2002 Noice'')。 Exhibit 4,amchet is the AFldavit ofFred

Do Godlett Jr.mer identiting the September 2002 Notice.No payment was made by the

Estate or Fred D,Godley,Jr.inresponse to this collection letter complaint¶ 35).

14. The movant Defendants assert int both the October 2001 Notice and the

September 2002 Noice are noices and demands hDm the IRS,or legally tantamount to notices

and demandお m the IRS,for the paコ ment of federal ente taxes under section 6303o ofthe

htemal Revenue Code。
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15.The Estate was in default as prOvided in the S叩範 hr 2002 Notice llo later than

September 18,2002"and Fred D.Oodlett Jr。 ,C.T.A.,thereaner failed on behalf of tL Estate to

make pa"ent ofestate taxes,mterest and penalies of$41,565.09,as demanded byttt RS in its

notice and demand by the September 2002 Notice,or earlier on or about October 15,2001,when

the Estate failed to make pa,口 lent as delnanded in the“Statement of Tax Due IRS"sent to Fred

D.GodleL Jr.by the IRS in its October 2001 Notice。 ■

…
,the Estate remained in de伽 己t

of Payment of federal estate taxes,forfeited its五 ght to make estate tax insuhent payments

under section 6166 of the lntemal Revenue Code,and■ere was■ot a cllre of ttЮ  estate tax

delinquency as to either of such amounts dueo Plaintir moreover admits in its Complaint that

and there is no dispute,thtt that Estate made no ntthr papent of any federal estate taxes,

interest or penalties to the IRS a■ er October 3,1994,and that at that time,the amomt of

currently assessed taxes that were undcマ 憂d(and as mOvant Defendants submit were in defaulつ

were in the alnount of$柁 ,862 ofnon‐ deferred taxes onltt not counting accrued mterest or later

imposed taxes(Complaint¶ 35).

16.   Under section 6502 of the lntemal Revenue Code, the statute of limitations

avallable to the ms for能 oollecJon of past due taxes mder sectton 6502 of the htemal

Revenue Code is ten(10)years tom the date of assesment and runs tom that date,mless the

statute oflimitations is upendedo ln the case of a section 6166 insta‖ ment a2greement under

sectiolls 6166o(3)体 )and 6503(o of the htemal Revenue Code,the stante Of limitatim

pro宙ded in sectlon 6502 begins to nm on te date ofissuance ofnoice and demand for panent

ifthe estate is in default of its inlhent agreenlent。  1趾にtenth ttverttЦy of the notice and

demand of the September 2002 Notice was■ ot later than September 18,2012,as more mlly

elaborated in Defend臨ぜ Briefin Suppo■ ■led together h館爛■.Altematively,the statute of
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limitations began to rtm」 br October 15,2001 when the Estate was in default ofthe estateセⅨes

then duc in the amolmt of$177,177,wl11 0ctober 15,2011,so the ten(lo year ntute Of

limitatbns under the October 2001 Notice on October 15,2001 exPired on October 15,2011.

17.ne ten(lo)year ttute of limitations applicめ le to PlaintiFs cldms expired at

the latest On September 18,2012,or earlier on oF arOund October 15,2011,and bars PlaintiFs

clalms agmst the said Defendants flled in federal court ttter either ofthose dates.Plaintifiled

its Complaint on September 27,2013,a■ er the expiration of the statute of limitations under

section 6502(→ o ofthe lntel薩咀Revenue Codc.

18.   There is no gellulne issue ofmaterial Lct with respect to the i″ o issues of statute

ofl面tatiOns and due pro∝ ss,and the movant Defendants are entitled tojudrent aS amatter of

law。

19。   The movant Defendants request that the Coltt retain plenary and ancillaリ

jurisdic」 on of their Crossclaims for indemnity,dmages and reimbursement of costs and

attomey's fees pending agalnst Defendant Fred Do Godley,Jr.

任ヽ圧〕REFORE,the movant Defendants pray that the Co饉 grant their Motion for

Sunlmaり Judgment against the Plaintir United states,and to disnliss Plainti]Ps claims agninst

the Defendants o■erthan Fred D.Godley,Jro with preJudice。
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RESPECWLLYs面 Ц 餞 笙 毎 ご 姉 L2飢 4

W.CURISI腫 10T,R

COUNSELFORDEFENDNS
∝ 80ry Q戯り,Lisa Godley Gilu,Kimbaly
God鎚、Romey Godley9 Willim C.Godleyp Robm
Oodlett lvy Codley Bm",Mark Godleち Peta
Godley,Ca■y Godley… David Oodey,and
MttL Godley

CulpElliott & Carpenter, PLIC
4401 Barclay Dorvns Drive,:Suite 200
Charlote, North Carolina 28209
Telephone: QM) 372-5322
F,mail we@ceslaw.com

′ ′ D 
―
″―

Wo Cmis Elliot Jr.

9

Case 3:■3¨cv…00549… RJC…DCK Document14 Fi:ed 10r24r14 1Page 9 of 10



Ⅷsヽわc… that l have血 srttofoctobe■ 2mt served a ctty Oftt forego範
腕
`わ

″乃 rS″″眩ηルむme■4 as indiCated below upon the rlalned persons:

Served宙aCM/ECF e=mail Servlce
By delivering a copy personally

By leaving a copy atthe omce ofsuch person

By telecopying said papers as indicated below

By deposiing a copy ofsamein an ovemght del市 ery carrier drop box,as

addressed below

By depositing a copy ofsame in the United States mall,postage prepaid,

addressed as show below

By dttos五 ng a copy ofsame in the United States mail,postage prepaiと

addressed as show below and by electonic matl

By depositing a copy ofsame in the United States mail,certined mall,rem

receipt requested,addressed as shown below

(X)
()
()
()
()

()

()

()

Collnsel for Plainti彙

JONATHAN DoCARROLL
THal AttomeL Tax Di宙 sion

比:・FttW鵬 1∝
Washingto■ DC 20001
Telephone:(202)307‐ 6669
Fax:(20の 514‐6866

Email:Jonathan.D.Carrollの usdoiogov

Collnsel for Defendant Fred D.Godley9」 r.:

C.WELLS HALL Ⅱ
REED HOLLANDER
Ndsm MШ
“
RilettFtt「》ugh LP

100N.Tryon Street,`

Charlotte,NC 28202-4000

0gice/Cell:704-417-3206/704‐ 560‐6519

Email:wells.hallの
“
Isonmullins.com

Emaili reed.hollander“ 油にlsonmulllins.∞ m

CULP ELLIOTT&CARPENTEL PLLC

Wo CURTIS ELLIO質 ,JR.
Comsel for Defendants Gregory ;Lisa
Godley GilsttT,Kimberly GodleL Rodney

Godley,William C.Godley,Robert Godley,Ivy

Godley Bruce,Mark Godley,Peter Godley,

Cathy Godley Manews,David Godb■ and
Martha Godley
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